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Deflationary measures and the reduction of indigidgosts in
family crises

Alessandra Cordiano
University of Verona (Italy), Department of Legal ci€hce, Tel. 3284347906;
alessandra.cordiano@univr.it

Abstract

This paper provides an overview of the legal situmtvith regard to new family types that differ ifino
legitimate and natural families (such as homosexXoatign and reconstituted families). A highly galex
picture emerges featuring a “new measure of priot@ctwhich essentially takes shape in the mearts an
compositional strategies of the conflict. On onadci defines the need for the relevant legal msifenals to
be able to act using deflationary and conciliatorgthods in cases and family crises. On the othed,ha
however, it prompts a rethinking of existing praei and measures in force in the light of a diffecailture

of settling family litigation, leading to genuinegndorsed choices and effective reduction of thetiemal
and individual costs borne by the subjects involved

Keywords: family, regulations, process.

1. Persons and family law as a theoretical basis for the new social contexts of the family and
the new requirementsfor protection.

When addressing the subject of new family contemtparticularde factocohabitation, there is
an immediate, almost provocative, question abogitiehal system’s need to consider them. This
guestion stems from the (bitter) realization tH#taugh the problem summed up by the facto
family has been overcome, it has not been solvedl lagislative levél The social context now
offers new models differing from “classic” cohaltid@ more uxorio,which require additional
legal solutions. To some extent these are even wmmglex than the analogous application of
legislation on the legitimate family to the aforertiened context.

The measures taken by the European Parliamenamikafr to everyone; in 1994 and thereafter
frequently throughout the rest of the decadeurged member countries to act promptly to
acknowledge and offer guarantees to the new fatypgs present in European society: single-
parent families, extended and reconstituted famib@d homosexual unions.

Furthermore, the highly consistent and diversifiegislative framework in Europe makes the
stance of abstention adopted by the Italian judicgaen harder to defend. Since 1998 Belgium has
had legislation on the “legal cohabitation agreetiffenvhich regulates the communal life of two
unmarried individuals who are not necessarily cotete by kinship ties and who have presented,
pursuant to art. 1476 of the Civil Code, a writ&atement of common domicile to the Civil
Registrar — who in turn enters it in the populatregister — concerning their wish to regulate
certain patrimonial relations, above all with refjao property rights over the “family” house.
Cohabitants can further regulate their cohabitatiough a related pact, as long as it does not
contravene art. 1477 c.c., public policy, good rwooa legislation regarding parental responsihility
protection or legislation on the issue of heregitsmccession. These briefly outlined regulations
highlight above all the relatively early sensitvitof the Belgian legislator towards the
establishment of new family types that are not ettbjo biological and legal constraints in the
same way as those ordinarily acknowledged and atslil

! The numerous draft laws on the matter includesthvealled “DiCo” bill, bill no. 1333 “Rights and des for stably
cohabiting people”, of 20 February 2007, preseigdvinisters Bindi and Pollastrini; for comments ddeDogliotti
and A.Figone,Famiglia di fatto e Dico: un’analisi del progettamgernativg in Fam. dir, 2007, p. 416.

2 The Recommendations of the European Parliamennareled in the Resolutions of 8 February 1994, I#di1 2000,
14 July 2001 and 4 September 2003.

% The law of 23 November 1998 introduced “cohalitatiiégale” into Belgian legislation, adding arts7341479 to the
Third Book of the Civil Code under Title V bis, “Onettegal cohabitation agreement”.
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The fact that the traditional family model, definesl “Mediterraneaft’by a leading academic,
has clearly been superseded is shown by the break-the relevant dogmatic category through a
process that has transformed the family in metaphioterms from an “island” into an “archi-
pelago™. In this way de facto cohabitation, which was a long-standing aggregaiecept
encompassing many different requests for protectiad affective needs, has now lost the
significant evocative value and summarising charatttat distinguished it, although the problem
of guaranteeing the underlying interests still rexaalhe situation has become so complex that the
study of family law now involves an intricate amahaplex multiplicity of interpersonal situations,
which are indefinable, subject to ongoing amendmant sometimes evanescent.

The effects of these previously unseen family dyinam the expression and objectification of
the personality of individuals — transcend both tifgcal family and so-called cohabitatiomore
uxorio models, sometimes without even reaching the legalgvant threshold. This is the reason
why the field of jurisdiction of family law has dairightly extended to cover the area and the study
of the broader sector that inclugesrsons and family latv

It therefore seems opportune to reflect on the feewevisited) techniques of protection and the
new measures that promote and guarantee the flameisy contexts in view of the fact that family
law cannot ignore affective and social ties orcsuity.

2. Complex family phenomenology and itstradition in legal categories.

A paper drawn up by ISTAT in 2010 on thleasurement of family typégghlights how much
the typical reference model has diversified, traesfrequiring thinking that goes beyond the
“traditional” scope of the family classed @ factocohabitation

In this respect, it is an accepted fact that homeelecouples now form an inescapable part of
the family archipelago, incontestable from a lgmaiht of view on the basis of the absence of the
stability of the relationship or even due to theklaf procreative finalization. It is therefore a
fascinating challenge to implement the provisioes ferth in art. 29 of the Constitution, to be
considered in conjunction with the general clawtdath in art. 2 of the Constitution; a challenge
which the national legislatband the Constitutional Cogittave so far not been able or not wanted
to rise to. The privileging of an affective relaighip over the deed that establishes it is
nevertheless an option of favour that has been pifgranderlined in observant legal theory for
some timé&’.

The supersedure of traditional cultural models andsequent variations were also strongly
influenced by the phenomenon summarised by the gésbalisation which led to the breakdown
of geographical barriers and the spread of widé@herdified cultural models. At the same time,
globalisationhas also been one of the causes of the largesigtation of citizens from Europe
and beyond, with cultural, familial, religious amthnic habits that are far removed from the
European context. The richness deriving fromiticulturalismcannot conceal the clear unease that
these migratory phenomena have sometimes caused:ievhe field of family law, a discipline
which is traditionally nationalistic in scope ansbally neutral with regard to models of protection

4 The definition is by DMessinettiDiritti della famiglia e identita della personan Riv. dir. civ, 2005, p. 137.

5 0On the evolution of the phenomenon seeMBssinetti,Diritti della famiglia e identita della persopait., p. 137, in
note no. 2, where he refers to FBhisnelli,L’isola e I'arcipelago familiare in Riv. dir. civ, 2002, I, p. 510.

6 0n the issue of “persons and family law” and tbsslof the evocative and synthetic value of deefactofamily
through the break-up of relational family modele sgain DMessinettiDiritti della famiglia e identita della persona
cit., p. 138 and note no. 5.

" The documenMisurazione delle tipologie familiaridrawn up in 2010, can be consulted freely onatfieial ISTAT
website: http://www.istat.it/dati/catalogo/20100808/.

8 See the recent work by S. Canaimlegalizzazione della vita di coppia: panoramaageo e prospettive di riforma in
Italia, in Fam. pers. succ2010, p. 198, especially p. 216.

% Constitutional Court, 15 April 2010, no. 38,Fam. pers. succ2011, p. 179, with note by F.R. Fantdttprincipio di
non discriminazione ed il riconoscimento giuridictel matrimonio tra persone dello stesso ses®m ECHR
jurisprudence on the matter see the recent worR.b@onteConvergenze (inconsapevoli 0...naturali) e contamarazi
tra giudici nazionali e Corte Edu: a proposito deatnimonio di coppie omosessual Corr. giur., 2011, p. 573.

10N, Lipari, Riflessioni sul matrimonio a trent'anni dalla rifioa del diritto di famigliain Riv. trim. dir. proc. civ.2005,
p. 715.
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that are “diversified” in terms of cultural, relgis and financial differences, there have been
previously unseen cases, such as the polygamolily tamd repudiation of women, as well as new
measures such dsmocultural custody. Although the latter inevitably promptsexity and
debate, it is nevertheless an attempt to offeraguees of protection, support and development to
foreign minors, the bearers of interests which wardeniably singuldt. Foreign families, whose
framework encompasses those (so dispassionatdigedes “regular” and “irregular”, are now a
concept of evocation, a phenomenon which managssmonarise cases that can be translated into
a legal context — another major challenge fagagsons and family laws thorough thinking by
family law practitioners, who must be able to réaelissues in social policies and be familiar with
social measures, as well as communicating on anigdpasis with their specialist colleagues in
the fields of employment, international and Comrulaw.

In addition to the phenomenon of globalisation, ghesent-day law practitioner has to take two
further factors into account. The first of these haen correctly defined agiological relativisn,
while the second is the occurrence of the relepaphomena inside apen societynow defined
as aliquid society This happens through the loss of reassuring @afeeand family models, the
result of the continual formation and break-ugiadid relations, sometimes evanescent and legally
irrelevant, which can even modify the typical stamibsocial network.

In this way, the nuclear family (whether or noisithased on a legitimate tie and irrespective of
sexual characterization) is joined by another aatethat is the result of the logic of consumption:
the professionasingle adult, often thesingle-parentfamily model. Thdiquidity of relations also
shapes theeconstitutedamily — in which “after the separation of thelfet and mother of a child,
one of the parents marries or cohabits to formva faemily nucleus, which takes responsibility for
this child on a permanent basis if the parent iestjion exerts sole parental authority or has
determined the habitual residence, or on an oatalshmsis if the parent has been granted visiting
rights and the opportunity to accommodate the tHild, and theextendedfamily, a nucleus
formed by children, a natural parent and ttrerti parent™, as well as those families formed by
two ex-spouses with their respective new partnads children from their previous and current
relationship¥.

These are essentially relationships created irotispeof biological ties and legal models of
reference that need legal acknowledgement, awawy firaditional categories, based on and
legitimised by social and affective relations: anfoof acknowledgement quite unlike the
protection offered by the law set forth in the pstans for legitimation in art. 252 of the Civil
Code. Rather than certifying an extended fanaihte litteram it effectively means that the
legitimate family is offered far-reaching protectithrough the inviolable dogma of its urlity

In addition to reiterating the need for legal acklemlgement of these new family contexts, the
considerations set forth prompt a further serieefdéctions, the first of which consists of thean
supersedure of the traditional inviolable concdphe inalienability ofstatus which decrees, in a
way which almost makes legislation on the issuéliation hallowed ground, that th&tatusof a
person is only insusceptible to change if the diori provided for by law are present. In this
respect, the legal regime of unrecognised, especiatestuous, children (art. 251 c.c.)) is
unsatisfactory, notwithstanding and following therpuncement of the partial unconstitutionality

1 0n this issue see the documéhtiindagine sulle buone prassi nella giustizia mite drawn up by the General
Directorate for Juvenile Justice Procedures andnipéementation of legal measures, Department wédile Justice, at
the Ministry of Justice, at the link http://www.gtiziaminorile.it/rsi/studi/buoneprassi.pdf.

12.C. salvi,La famiglia tra giusnaturalismo e positivismo gitio, in Studi in onore di Davide Messinettilited by F.
Ruscello], Naples, 2008, p. 883.

13 D. MessinettiDiritti della famiglia e identita della personait., p. 144.

1 According to M.T. Meulders-Klein e I. ThénQuels repéres pour les familles recomposgeBaris, 1995.
Contrastingly, for SMazzoni,Nuove costellazioni familiari: le famiglie ricomgesMilan, 2002, reconstituted families
are “new constellations”, which include all the lmidormed after separation or divorce, acquiririffedent levels of
complexity depending on the choices made by thétsadBy the same author see also Eadeenfamiglie ricomposte:
dall'arrivo dei nuovi partners alla costellazionarhiliare ricompostain Dir. fam. pers, 1999, p. 369; C.M. Bianca, M.
Malagoli Togliatti and A.LMicci, Le famiglie ricomposte. Presa in carico e consudeRome, 2005.

5 A, Oliviero Ferraris|l terzo genitore. Vivere con i figli dell'altrdMilan, 1997.

18 For all these cases see P. Di NicBlamiglia: sostantivo pluraleRome, 2010especially p. 164.

17 p. Perlingieri, Riflessioni sull*unita della famiglia® in Aa.Vv., Rapporti personali nella famigliadited by P.
Perlingieri, Naples, 1982, p. 8.
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of art. 278 c.c., as it provided for unrecognisiiction by parents, although this can also be
declared by a judge on the child’s request. Inddedywhole system of incestuous filiation needs to
be reconsidered in depth, as it presumes that godty” parent is totally incompatible with
parental functions and responsibilities.

The law set forth in art. 253 c.c. can also be émach with a similar suspicion of
unconstitutionality, as it provides for the inadsilidlity of acknowledgement for a subject that has
already acquired thstatusof legitimate child. The law might be amended assalt of the latest
draft law (Draft law S-1412 “Amendment to provissoon the subject of parental responsibility
and natural filiation”, approved by the Chamber3thJune 2011 and deferred to the Senate for
discussion), on the matter of the equality of fiiia, acknowledgement of natural kinship and
amendments to parental responsibility, in orderéate equality in the filiation system.

Just like the principle of the inalienability status which should be seen as thgnthetic
definition of the relational effects produced by tlaw with regard to the rights and duties of
individuals the classic dichotomous division betwdawor legitimitatisand favor veritatismust
also be seen as almost completely supersededrésibh of this division, legitimate filiation and,
in a more general sense, family relationships basethe conjugal family are in a hierarchically
superior position to the real biological facts. Hmer, it is not only a question of the
aforementioned supersedure favouring reality amdbgical truth to the detriment of relational
models based on formal legsthtus®. The question must instead focus on the rele\ssues in a
different way: art. 28 of the reformed law on tli®ption of minors explains this alternative line of
reasoning clearly. The right to know one’s genetigins, which art. 28 |. on adoption grants to
adoptees as long as they are twenty-five yeardolek not only grant access to information, in this
sense an assertion &dvor veritatis but goes as far as acknowledging the right toptatize
information circuit, which is essentially objectéition of the right to identity and self-
determination which the subject hdltis

This consideration confirms the idea that the stofdiamily law should be able to engage with
the categories and rules of tlaev of personsn a complex global vision of interpersonal ralas.

In the final analysis it makes it particularly diffilt to defend the right of the mother to remain

unknown, which, by safeguarding the right of thetmeo not to be named in the birth declaration,
even prevails over a request from a child to Idasnor her biological origins, thereby preserving

the right to privacy. The undisputed worthinesghe latter should perhaps be remedied in the
complex baland@

Although a reform process is clearly needed, it ld/dirst be opportune for the legislator to
make more general considerations in order to caresgty be able to implement “milé’measures,
with “open” legislation “for principles®, through which personal relationships acquire llega
relevance and necessary protection, irrespectivieiadbbgical ties and formal restrictions of law.
Affective and social ties should be foregroundeldere the family is not so much the place where
statusis certified as the place for the assertion of iiteff. However, the phenomenological
proliferation of the affective and family existedbes not extend to inductive logic, based on
axiological relativism and justified by new utilitanism. Instead, it requires strong dogmatics,
which at the same time is able to avoid the pgfalf pure dogmatism with its categorizing
ideology.

8 On the higher-levelvor minoris Constitutional Court, 14 May 1999, no. 170Din. fam. pers,. 1999, p. 1032.

19 See DMessinettildentita personali e processi regolativi della disizione del corpain Riv. crit. dir. priv, 1995, p.
197.

20 Court of Cassation, 23 April 2010, no. 9727Din. fam. pers. 2011, p. 23.

%L The reference is to G. Zagrebelskyliritto mite. Legge, diritti, giustiziaMilan 1992.

22 5. RodotaTra diritto e societa. Informazioni genetiche entiebe di tutelain Riv. crit. dir. priv, 2000, p. 576; Idl]
corpo e il postumang in Studi in onore di Davide Messinetiilited by FRuscello, |, Naples, 2008, 821.

2D, MessinettiCircolazione dei dati personali e dispositivi di céazione dei poteri individualin Riv. crit. dir. priv,
1998, p. 339; RodotaPersona, riservatezza, identita. Prime note sutiatgzione dei dati personalin Studi in onore
di P. RescignpV, Milan, 1998, p. 592. See Kordiano)dentita della persona e disposizioni del corpo.tutela della
salute nelle nuove scienZ@ome, 2011, p. 64, p. 240.

24



Italian Sociological Review, 2011, 1, 3, pp.21-33

3. Legidative provisionsand jurisprudential practices: new family typesin existing law.

It is an onerous task to discuss new family costextd new protection needs as the relevant
social framework is so highly complex. Many diffleressues are involved at the same time, as
well as references to numerous legal measures. 8bthese are new, while others are “familiar”,
although they need to be reread in the light ofipresly unseen cases and new interests.

Everyone is now familiar with the numerous legistatindices and consistent applicative
procedure of jurisprudence, which makes it possiblegrant a certain degree of conceptual
autonomy to thale factofamily and to the new family types in some respelrt addition to the
classic issues regarding analogous applicatioregitlation with regard to the legitimate family
(arts. 143, 145 147, 148 c.t)and questions concerning the classification ofripanial
dispensations between cohabitants, the differegisligive provisions that acknowledge tde
facto family in legal terms are also well known: art.23dis (protection orders for domestic
violence) and art. 404 (guardianship for mentalgortlered persorfS)of the Civil Code, art. 23,
second paragraph, |. 91/1999 on the matter of tdmattbn of organpost mortemand art. 93,
second paragraph, Presidential Decree 285/199@ruityf sepulchres, in which the cohabitant is
mentioned in a different capacity in the subjectigepe of application for the relevant regulations.

Similarly, the subjective scope of the law on ai@l insemination also includes thie facto
family, the result of a choice that was perhapsthotight out in full, as it features just as many
dubious elements as noteworthy aspects. Whiledbislator chose to extend the law to include
cohabiting couples in 2004 without any prescriptiath regard to the requirements that they must
satisfy, a restriction was instead prescribed wigard to thesingle persorf® and, closely
connected, to insemination with gametes from altharty donor. These restrictions could clearly
lead to the formation opartnerships of conveniencestablished in order to have access to
artificial insemination techniques — another fanitpe that derived from the need to compensate
for legislative preclusions.

Moreover, a crucial element is the fact that thma@ial standpoint of the law is restricted to the
final regulation set forth in art. 235 c.c. (disolar of legitimate paternity in the event of
heterologous fertilization) and to provisions fanglties, without any regard for issues regarding
withdrawal from an artificial insemination contraeind the fate of remaining embryds
Furthermore, the choice made in the regulationmisetiscordant with the contrasting provisions
of the amendment to the law on adoption, whichapgtaely for the married couple, bypassing the
cohabiting couplemore uxoriowith the stratagem of a three-year period of ciahtbn before
marriage and thereby debasing the process of éeffabwledgement of thae factofamily.

To this end, the extension implemented by the laigisin 2006 has to be welcomed favourably.
It introduced an amendment to the law on custodyftdpring in the event of separation and
divorce for the complete range of family patholegitherefore also including a crisis i@ facto
family. Although it is true that the new regulatsomave not resolved the matter of shared
jurisdiction between ordinary courts and juvenibeits® they have raised some crucial elements
of compatibility between the law set forth in &aBtl7 bis c.c., which governs the exercise of

24 0On the application of art. 145 c.c. on the termdraof cohabitation, Court of First Instance of @an21 May 1981, in
Foro it.,, 1982, c. 1452; Court of Reggio Calabria, 17 Octdl®®4, inDir. fam. pers. 1995, p. 611. On the matter of the
extension of the provisions set forth in arts. 1848 and 261 c.c., Court of Naples, 8 July 200@G5am. dir, 2000, p.
501.

% paradoxically, in the new code of protection itriandatory for the cohabitant to continue in tHe of guardian for a
period of no less than ten years, while there argestrictions or constraints of form on the fremdw interrupt the
cohabitation.

26 F RuscelloLa nuova legge sulla procreazione medicalmentestissiin Fam. dir, 2004, p. 62&t seq, especially p.
634.

2" No importance is given tbreach of contracof an artificial insemination agreement, both widgard to relations
between couple and body, and between the couphastiees, for devaluation of the parental aspiratiohthe other
partner, as well as with regard to the fate of iemng embryos. See F.D. Busnelli and E. Palmeringar the entry
Bioetica e diritto privatoin Enc. dir, Agg., V, Milan, 2001, p. 148; ACordiano ldentita della persona e disposizioni
del corpo. La tutela della salute nelle nuove sogenit., p. 295t seq

28 Constitutional Court, 30 July 1980, no. 135Firo it., 1980, I, c. 2961; Constitutional Court, 5 Febyus896, no. 23,
in Fam. dir, 1996, p. 207; Constitutional Court, 30 Decemb&7190. 451ivi, 1999, p. 1.
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responsibility in natural filiation, and the regiites set forth in arts. 155 c&t seq, with regard to
this exercise in the context of family pathology.

Jurisprudence and doctrine have used analogougaum for the task of bringing the two
family types — founded on marriage or not — clasgether. With sentence no. 6 of 1977, the
Constitutional Court enjoined the legislator to rmmkledgede factocohabitation for purposes of
the extension of guarantees in criminal proceediags 199 of the Code of Criminal Procedure
(c.p-p.), which is limited to evidence heard by ttefendant during conjugal cohabitation, also
applies to a person who lives or has lived withdafendant, but is not married to him orfielt is
also important to highlight a well-known favourabfgonouncement, which has equalised
cohabitation between heterosexual couples and teuak couples as a basis for the right to
abstention from testifying (art. 199 c.p.p.). Tresognises the same requisites in a stable aféectiv
relationship and reciprocal acknowledgement ofadmfation and mutual support between spouses,
together with the psychological situation deterrdibg the affective tie, the basis of the provisions
of art. 199 c.p.pg°

Jurisprudence has also assimilated relationshiggheissue of hereditary succession in a letting
contract of the surviving cohabitdhand division into equal amounts of the sum depdsih a
joint current account, particularly in the eventaofocal court using analogous reasoning to the
arguments used on the issue of the annulment atdhmemunity property of spouses, referring to
the contribution provided through the domestic woakried out by the cohabitant and re-echoing
the judgement set forth in the third paragraphrofi&3 c.c>. Finally, the pronouncements on the
issuedgof subjective moral damage compensationHerldss of a partner are well known and
sound”.

The pronouncements that deny this kind of extenstwow an opposing tendency, making it
impossible to apply the suspension of the presonipbetween cohabitants — ratified between
spouses by the law set forth in art. 2941 c.cst fimragraph, no 41— to cohabitants, and excluding
family reunification to a cohabitant of the same3eln the same way, in the event of the
termination of a relationship of cohabitationore uxorig the pronouncement that grants the
cohabitant who is the sole owner of the propergdu®r cohabitation the right to make the other
cohabitant vacate it rejects any claim of entitlatie use the relevant propetty

The numerous jurisprudential interventions on thiject foreground the issue of the
acknowledgement afe factocouples and families; on closer examination tttisréion extends to
another significant area summarised by the ternmitfa arrangements”. This alludes to the
contractual type with regard to break-up and/oetigary succession in the family patrimony, in
order to segregate and (sometimes also) manage fama@ parallel alternative to the remedial
system, which is characteristic of separation anorde®’.

Unlike agreements stipulated on the margiriatere of the record of separation and divorce,
which meet the limit of lawfulness and worthine$sads. 160 and 1322 c.c., if subsequent to it,
and that of the judge’s assessment of the separg@ot. 158 c.c.), if antecedent or

29 Constitutional Court, 12 January 1977, no. 63iar. cost, 1977, p. 33.

30 Court of Assizes of Turin, 19 November 1993Aich. nuova proc. pen1994, p. 230.

31 To this end, Court of Rome, 20 November 1982Témi rom, 1983, p. 379; Constitutional Court, 7 April 1988, n
404, inForo it., 1989, I, c. 2515. Contrastingly, Constitutional @oi4 January 2010, no. 7,@iust. civ, 2010, p. 12.
32 Court of Bolzano, 20 January 2000Giur. mer, 2000, p. 818.

33 Among the first pronouncements, Criminal Cassaticur€C 12 June 1987, itCass. Pen.1988, p. 1926, on
compensation (only) for subjective moral damageaviey from the offence deriving from the killing & partner;
compensating for all categories of damage, Cou@tasfsation, 28 March 1994, no. 2988Giur. it., 1995, 1,1, c. 1366.
For an unusual incident, see Court of Venice, 3% 2006, inNuova giur. civ. comm2007, |, p. 864t seq, on the
matter of damage compensation for the loss of eestuious relationship (regarding this see G.G. &K@k accordi di
convivenza ed i diritti dei singoli nella giurispitenza in Rapporti familiari e regolazione: mutamenti e pregjve
edited by M. Francesca and M. Gorgoni, Naples, 200944).

% To this end, Constitutional Court, 29 January 1988 2, inGuida dir., 1998, no. 8, p. 50.

35 Court of Cassation, 17 March 2009, no. 6441, inticelato art. 30, first paragraph, letter c), Leaisle Decree
286/1998; similarly, on the right to non-expulsiohan irregular immigrant cohabitingiore uxoriowith an Italian
citizen, Criminal Cassation Court, 22 May 2008, nd/18} accordingly Constitutional Court, 20 July 2000, 313, in
Foro it., 2002, I, c. 355.

38 Court of Genoa, 23 February 2004@nida dir, 2004, no. 22, p. 61.

87 S.Sicchiero Strategie contrattuali finalizzate alla tutela gedtrimoni personaliin Obbl. contr, 2010, p. 599.
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contemporaneous td’it these different contractual types are formed déy measures (thatto di
destinazione- the ability to specify the destination of prdger, set forth in art. 264ter c.c., the
trust, the patto di famiglia— a contract establishing hereditary successioongntiving persons)
and by adapting typical provisions of family lawgog&ations (indirect donations, fictitious and real
interposition, contracts for the benefit of thirdries,fondo patrimoniale- funds established by
spouses or a third party to cater for family negdsiich are applied obliquely to different family
types. On one hand, the widespread use of thessunesaattests to the insufficiency of judicial
guarantees offered by art. 156 c.c., granting exrisecondary” protection after the establishment
of conflict with regard to the guarantee of maitece, which is often not effectfeOn the other
hand, the protection clause of the second paragodpdrt. 158 c.c. is inadequate, as it sees
assessment of the separation agreement by a jugitreority as the only guarantee of the rights of
the offspring®.

The need for conflict prevention measures to sédti@ly disputes, especially those concerning
patrimony, also originated from the notable exptmdithat procedures entail. The urgency to
formalise means of segregation and management afthwes primarily directed towards this end,
at the same time implying the extensive worthirdssontractual autonomy “for family purposes”
in terms of preventing conflicts, which are conssgly transformed into extrajudicial strategies
and solutions. This element further enjoins thgalgrofessionals are able to help the family move
towards a new post-crisis equilibrium, also by gdinese contractual, preventive and alternative
measures for settling disputes.

One fresh element in the framework of new familyety is “regional family law”, which refers
to the set of regional legislation that acknowledgad supports non-conjugal family forms in
different ways, through participation in rankings the allocation of council houses, for council
kindergartens, and through concessions for thetiwart®n and restoration of residential properties.
The consistency and importance of this contextsaaated by council regulations, which provide
for the establishment of lists of civil unions, enggain testifies that the dichotomous perspective
between public and private law has been supersétiedefore, familiarity with legislative sources
traditionally extraneous to the family-based scopeivil law is essential.

Similarly and as alluded to previously, the quesicaised by “regular” and “irregular”
foreigners and families of foreigners assign fartaky practitioners the task of being familiar with
social policies and the social service system ftizens”. By way of example, with reference to
foreign minoré?, whether accompanied or unaccompanied, there hieady been numerous
cases of so-calledomoculturalcustody orders, some of which have already begreimented.
Although there is still some perplexity on the regtthese cases show that an attempt has been
made to supply an answer to a certified and highbplematic situatioli. The critical issues and
difficulties typically experienced by foreign famei$, with whom comparisons must now be made,

38 Eor this distinction, Court of Cassation, 8 Noven®@®6, no. 23801, iForo it., 2007, |, c. 1189; Court of Cassation,
10 October 2005, no. 20290, Fkam. dir, 2006, p. 157.

39 C.Rimini, La tutela del coniuge pitl debole fra logiche assistali ed esigenze compensativeFam. dir, 2008, p.
766et seq

400n the guarantee clause set forth in art. 158 see. A. CordiandAttualita dell’art. 148 c.c. e affidamento condivis
della prole in F. Ruscelld¢edited by)Studi in onore di Davide Messinettil, Naples, 2008, especially p. 319.

41 0n the “foreign” natural family, see G.Greco,Gli accordi di convivenza ed i diritti dei singaiella giurisprudenza
in Rapporti familiari e regolazione: mutamenti e presjve cit., p. 354.

42 0n the issue of immigration and the protectionmiriors see Court of Cassation, 17 March 2009, no9,8h3-am.
dir., 2009, p. 995: “Pursuant to art. 31, Legislativecize no. 286/1998, the Court may authorise thy ant period of
stay of a family member of a foreign minor for deteined length of time for serious reasons relégosychophysical
development and having taking account of the agehaalth condition of the minor who is in Italiarritory, with the
obligation to revoke the authorization when therexieentioned serious reasons cease to apply”; asge@ourt of
Cassation, 11 January 2006, no. 396Din giust., 2006, p. 22; and Court of Cassation — Joint Chasnli€r October
2006, no. 22216, ilNuova giur. civ. comm2007, I, 908. Contrastingly, Court of Appeal of Rorh® April 2004, in
Fam. dir, 2004, p. 492: “On the question of the legal ctiadiof the foreigner, authorization for a periddstay, for a
determined length of time, for the parents of &ifgm minor who is in Italian territory may be isduepursuant to art. 31,
paragraph 3, Legislative Decree no. 286 of 1998 adsessing the concrete imminence of the detritoethie minor and
taking account of the global personal situatiorthaf latter”; similarly, Court of Appeal of Perugit) April 2002, in
Giur. mer, 2003, p. 1260.

M. Fornari and C. Scivolett@ffido omoculturale nell’accoglienza dei minori atieri non accompagnatin Min.
giust, 2007, p. 9%t seqg, C.Arnosti and F. MilanoAffido senza frontiereRome, 2006.
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require a minimum endowment of intercultural exigsertThis has traditionally been extraneous to
the judicial world, but is now indispensable foringe able to settle conflicts while offering
guarantees.

There are currently numerous gaps in ltalian legmsh. In addition to the questions already
mentioned on the issue of the equality of legitenand natural filiatioff and shared jurisdiction
between the relevant judicial bodies, there atergtimerous other crucial issues with regard to the
family that is not based on marriage: the lackegfal acknowledgement of natural kindhighe
exclusion of cohabitants (arsthglepeople) from access to legitimising adoption aredgloblems
of the family surname and patronym, only partialhyved by the critical content of art. 262 c.c. on
the surname of natural children. This implies that legislation is deeply backward and translates
into clear disparity in applied practice.

It must also be said that the system of herediancession should be rethought as a whole in
the light of the verification of new and differefi@mily models, which, as previously mentioned,
prescind from biological ties and sometimes evemflegal obligations.

Finally, a trend has been apparent for some timé¢hénfield of persons and family law,
confirmed by the recent law no. 7/2006, which idtroed the offence of genital mutilation into the
criminal code. This trend can be summarised asufieeof the criminal system in areas of an
existential and family-based nature that insteaguire completely different approaches and
measures to prevent and settle pathological isu€kis method of intervention — lawmaking
through criminal provisions — is already providest fn the regulations on the interruption of
pregnancy and revisited in the legislation on iaréf insemination. When it is abused and, most of
all, not suitably provided with informative and edtional initiatives with a preventive and
conciliatory aim (such as an intercultural mediatothe crime of genital mutilation), it not only
strips the criminal measure of meaning and degraddsanction, but also produces the effect of
scant acceptance of the criminal penalty, espgdialsituations highly characterised by financial,
cultural and social distress.

4. Mediation approaches and the culture of conciliation: new measures of protection for the
settlement of family conflicts and the supersedure of the criterion of efficiency.

The latter aspect prompts further reflection on tleev measures of protection in the latest
family contexts that cross-reference the many difietypes identified above.

It is a hard fact that the final aim and hermerteatiterion of the legal context of the family
law practitioner is to provide protection and ads&ment for minors and the weakest individuals in
the family structure, whether it is a question o€auple in crisis (married ade factd, legal
proceedings for separation and divorce, a requesa fcustody order for a child or situations of
distress, neglect and difficulty for the minor, aedjess of his or her nationality.

To this end, even though doctrine and jurispruddvase often adopted opposing positions with
regard to protecting theeak spouset is clear that the legal professional is reedito tackle the
issues in question, supported by strong empatlils skthough they should not create confusion —
which make it possible to understand the emotiandtural and social fragilities of the individuals

44 See Draft Law S-2519 “Amendment to the code origee of parental responsibility and natural titin”, approved
by the Chamber on 30 June 2011 and referred toehat& for discussion, on the issue of the equafitijliation, the
acknowledgement of natural kinship and an amendteeparental responsibility. This intervention nipstffects arts.
74 (Kinship), 250 (Acknowledgement), first, secoadd fifth paragraphs, 258 (Effects of acknowledgane.c.;
introduces 315 (Legaitatusof filiation) and 31%is (Rights and duties of the child) c.c. and abrogttesentire section
on the legitimation of natural children (art. 288.et seq) and eliminates the words “natural children” glegjitimate
children”, substituting them with the word “childre Finally, the legislator delegates the Governitngn adopt a
consistent series of legislative decrees aimediratnating all existing forms of discrimination iour legislation on the
issue of filiation.

8 Juvenile Court of Milan, 5 October 2010,Dir. fam. pers, 2011, p. 242t seq, on the lack of legitimation to act of
grandparents in judgements of custody of minorpofifiy; Constitutional Court, 23 November 2000, na2,58 Fam.
dir., 2001, p. 361.

46 There is criticism of the repressive model irF&trandoliberta, responsabilita e procreazigriéadua, 1999, p. 303.
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involved". In particular, the legal professional is obligedgrovide advancement and protection of
the interests and inviolable rights of the offsgrias the primary aim of his or her fiduciary
mandate (for a lawyer) or function (in the casa @idge). This distinctive characteristic, taken fo
granted for whoever has experience of theoretigglegise in persons and family law, is a
prerequisite for affirming the need to spread acidi@atory culture and a mediation approach with
regard to family-related procedure. The latter tegfers not only to the family “process”, covering
all the procedures that involve the relevant irdlrals in different ways, but also situations of
conflict, distress and potential danger, which gssfonals in the legal field and beyond have to
deal with, even in extrajudicial and informal sags.

On one hand, this “new measure of protection”, Whissentially takes shape in the means and
compositional strategies of the conflict, definles heed for the relevant legal professionals to be
able to act using deflationary and conciliatory moels in cases and family crises. On the other
hand, it leads to a reconsideration of existingcticas and measures in force in the light of a
different culture of settling family litigation.

The “family process” is a complex structure conggtof legal institutions, municipal
procedures and informal relations between the aglesubjects, in which the paradigms of
efficiency (banally ascribable to the issue of twst of justice), the right process (or thiene
justice takes) and the adversarial principle cabeadeveloped using the same methods adopted in
other sectors of law, most notably in civil law.nSgtimes the same concepts lose meaning if they
are compared and combined with protection of a miBood examples of this are mediation in the
civil process, recently introduced for reasonsasitsaving and to reduce procedural expenses, and
family mediation, a measure with fundamentally femeess aimed at reconstituting the parental
partnership, even to the detriment of procedur@dinas shown by the new art. 1&&iesc.c.:
before the issuance of the preliminary measure$ostt in art. 155 c.c., the judge may suspend
proceedings and defer the adoption of such measdunesor she recognises the opportunity to do
so, in order to allow the parties to attempt tcchean agreement that best protects and represents
the interest of the offspring, with the supporegperts consulted to this éfid

As previously mentioned, another distinctive featusf family litigation is that it is
characterised by and grounded in the protectionagivdncement of the interests of the offspring,
recently confirmed by the introduction of the migofawyer into adoption andle potestate
proceedings through law 149/2001. Despite somevaisens, it has been said that such litigation
also appears to be aimed at protecting the mosiildrandividuals in the family structure,
irrespective of age — it is a common statemenaof that the family lawyer must be careful of his
or her client's emotional frailty, cultural weakses and financial problems.

In technical terms, the family process does notsisbrof a three-way relationship with the
parties and a judge, as is traditionally the ctsese subjects are joined by the figure of the mino
recently strengthened and formalised asagedural party who must be guaranteed the right to be
heard and personal self-determination. The minsupported by the local social services, a court-
appointed expert witness, sometimes supported logr @xpert witnesses, and public and private
mediatoré’.

The relationship between the different legal bodéea complex one, not only because of the
familiar problem of shared jurisdictiobetweenlegitimate and natural filiation anith natural
filiation, but above all because of the frequengrtapping of procedures and jurisdiction between
the separation and divorce judge — which is algoctbhmpetent court for custody provisions for
natural children —, the tutelary judge — who isgrs=d the task through the legislation set forth in

47 G.Galuppi,La conflittualita nelle separazioni e il danno che consegue su genitori e figh Dir. fam. pers, 2011, p.
329.

8 |nstead, referral to mediation centres is not skalole option, although it may be provided for ar@rdance with the
second paragraph of art. 34 c.c., as these cases are often characterisedsiiyaion of high-level conflict and
concrete risk.

4 A debatable intervention is the amendment to 12@/4001, which chose to preclude the social sesvitem any
procedural legitimation (as still happens for tipeming of the provision of guardianship for a méptdisordered person,
with regard to which see FommaseoAmministrazione di sostegno e difesa tegnicdam. dir, 2004, p. 607, in note
of Court of Padua, 21 May 2004), as well as the dilvy&€ourt, also denying the latter an independemtgp of initiative
for opening adoption proceedings; this thereforaaias subject to activation by the Public Prosecatahe Juvenile
Court, who is nevertheless not obliged to implentieatrecommendation from social services.
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art. 337 c.c. of monitoring the performance of tifi@ judge and “maintaining” relations with the
relevant social fabric — and the juvenile court.

In addition to these characteristic “interlockingirisdictions, it must also be said that the
problem of costs and the duration of legal procagglin a family crisis is supplemented by other
types of cost: the emotional and individual codtshe subjects involved and the social costs of
welfare with regard to the support structures requiredjuae the family towards and through
post-crisis equilibrium.

5. Thereduction of individual costsand the support of welfare costsin family crises.

As an emblematic case of the latter, some congdidesacan be made with regard to the recent
amendment of art. 155 c.c., which in this sensestitotes a litmus test to verify what has been
claimed thus far.

The introduction of law no. 54 in 2006 decreeddhdinariness of shared parental responsibility,
thereby relegating — through arpriori choice which is perhaps not completely in keepiity the
issue in question — exclusive responsibility tddeal mode, if and when the sharing of parental
responsibility seems to contrast with or prejudibe interests of the offspring. Furthermore,
jurisprudence has often expressed itself in thig, wathe sense of denying that the mere existence
of conflict between parents constitutes a discratiimg premise for granting requests for exclusive
custody of the offspring, infringing the principhé co-parenting.

The introduction of shared parental responsibditg its application on an extremely wide scale
have led to an apparent reduction in the lengthcast of the legal process, reducing the dispute to
just one hearing presided over by a judge, at lwéhbtreference to litigation regarding children
and custody issues.

However, this matter has not influenced the costmected to subsequent related proceedings,
except perhaps in the sense that they have sonsetimeeased. Indeed, it is probable that the
reduction and “compression” of the judicial stagsigned to the conflict to a single hearing leads
to a rise in the costs related to the proceedingfsare subsequently established: requests to amend
the conditions of separatioex arts. 710 c.p.c. and 158r c.c., appeals for litigious divorce,
appeals to the Juvenile Court or even “only” inésion by a tutelary judge due to lack of
compliance with the provisions of the trial jud@ée procedures in question originate as a result of
hidden conflicts and measures that are only “applgreonsensual”.

In addition to providing guidance for awareness lbaldnced application of the (always useful)
measure of shared parental responsibility, theseiderations aim to promote a collaborative
relationship between professionals in the legalesphand beyond, encouraging reciprocal
acknowledgement of languages, and to sustain thposuof related social costs (local social
services, family consultories, local health andfarel services) and existing legal measures (above
all the extremely profitable tutelary judge, who nitors enforcement), which provide families
with strategies to control and settle conflicts.biref, the aim is to spread a conciliatory and
deflationary culture of family conflicts.

The increase at a national level in the numbeegéall proceedings for separation and divorce,
the reduction in the duration of marriages andate of spouses who gain access to the process,
the drop in the age of the minors invol¥and, finally, the significant number of resideotefign
minors (whether accompanied or not) are all objectacts that encourage the drive towards a
conciliatory culture, for example by enhancing B8R measures (the tutelary judge and his or her
ongoing fruitful relationship with services) andproting profitable interdisciplinary collaboration
aimed at creating memoranda of understanding, fjédefor virtuous application and permanent
working groups among the different components ofilfalitigation. This set of legal institutions
and informal practices with a network of relatiopshand measures will hopefully lead to
genuinely endorsed (general) legal choices andteféereduction of the emotional and individual
costs borne by the subjects involved.

%0 SeeDossier Famiglia201Q drawn up by ISTAT, which can be consulted onrtbéicial website at the following link:
http://www.istat.it/societa/DossierFamiglialnCifrdfp
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